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October 13, 1994

Re: MM Docket No. 92-266

Dear Ms. lones:

This letter is submitted on behalf of Time Warner Cable ("TWC") regarding the
treatment of discounted packages of non-premium a .1a~ services. In clarifying the rules
governing such non-premium a la~ packaging, the Commission faces two separate, but
related issues: (1) when will a newly-created package of a.1a~ services be deemed
unregulated, and (2) how should existing a.1a~ packages <1&., those initiated as part of
the September 1, 1993 restructuring) be assessed.

TWC understands that the Commission has received proposals that would sharply
limit (or even prohibit) the migration of services from regulated tiers to new a 11~
packages. We are concerned that applying such an approach to existing i la~ packages,
virtually all of which contain migrated services, would negate the public benefits from such
collective offerings that are already in place and would be completely contrary to the
guidance provided on evasion and a la~ offerings in the April 1993 Order. Such an
approach also could create burdensome retroactive liability that would unfairly penalize cable
operators who migrated services into a .1a~ packages in reasonable reliance on FCC and
Congressional statements encouraging the "unbundling" of programming services and the
creation of discounted packages. We also note that the application of new limitations to
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existing a la~ arrangements will lead to an enormous disruption in service for millions of
subscribers in systems that instituted a la~ package options in September 1993.

Given the broad number of interests that the FCC must balance in deciding this issue,
lWC respectfully puts forward the following proposal in an effort to fairly and appropriate
reconcile the treatment of new and existing a la~ packages in a manner that addresses
concerns about retroactive liability and prospective disruption of service. As described
below, operators offering existing am~ packages would be required to take certain
"curative" measures in order to: (1) be protected from retroactive liability, and (2) be
permitted to continue offering existing a la~ arrangements.

1. Conditions For No Retroactive Liability. Those operators who established a.la
~ packages as part of the September 1, 1993 restructuring should not be subject to
retroactive recalculation of their rates based on the classification of the a .la~ channels as
a regulated tier if the following four conditions are met (provided, however, that each of the
services offered in an a la~ package as part of the September 1, 1993 restructuring also
was available to subscribers on a per channel basis):

A. Downgrade fees are not imposed for dropping an a la~ package in favor of
individual channel subscriptions in the package and an operator pays a full
refund to subscribers for any such downgrade charges.

B. The package discount (including equipment-related charges) does not exceed
50 percent. The operator must reduce the price of the individual channels to
come into compliance if the current discount exceeds the permitted level
(thereafter, the operator may adjust individual and package prices together, so
long as the permitted discount level is maintained).

C. The operator affirmatively markets the "cured" a la~ options to those
subscribers currently taking the a la~ package if the operator exceeded the
permitted discount and/or imposed a downgrade fee in the past. The FCC will
preempt affirmative marketing requirements of state and local governments
related to a September I, 1993 restructuring.

D. The operator did not violate the FCC's 1993 rate freeze order in creating a la
~ options. If an operator did violate the freeze, it must refund the amount
by which its rates exceeded the freeze level.
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2. Conditions On The Rieht To Retain Existine A La Carte Packa&es As An
UnreJuJated Service. Existing a .1a~ packages will retain their unregulated status if the
following two conditions are met.

A. A cable operator may not hereafter increase the number of channels on a
September 1, 1993 ~ la~ package which contains migrated channels.

B. A cable operator that retains its existing a la~ package containing migrated
channels may add new channels to the system pursuant to the FCC's proposed
"new product tier" rules, except that no additional channels may be migrated
to any a.1a~ package or to a "new product tier."

'!WC submits that the proposal described above preserves the interests of cable
subscribers who are currently benefiting from the a la~ options and addresses the
interests of cable operators who relied upon the rules as they were understood to operate at
that time. At the same time, this proposal avoids disruption to subscribers and fairly
reconciles the treatment of newly created a la~ packages (as to which operators will have
clear guidance from the Commission) and existing a la carte packages (which were created in
a far more uncertain regulatory environment).

Please let me know if you have any questions regarding this
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